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OP1 NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mtion of
Def endants GVAC Mortgage Group, Inc., GVAC Residential Hol ding
Corp., and GVAC Mortgage Corp. to Dismiss Plaintiff’s Conpl aint.
The motion was filed Septenmber 6, 2002.' This case was
reassi gned fromthe cal ender of our colleague United States
D strict Judge John R Padova on Decenber 20, 2002. For the
reasons expressed bel ow, we grant defendants’ notion and dism ss
the Conplaint of plaintiff Francis Santiago, on behal f of hinself

and all others simlarly situated.

Pr ocedur al Backagr ound

Plaintiff initiated this lawsuit by filing a Conpl aint
on June 24, 2002. Count One of plaintiff’s Conplaint asserts a
violation of the Federal Real Estate Settlement Procedures Act
(“RESPA”"), 12 U.S.C. 88 2601-2617. Count Two asserts a state |aw
claimfor unjust enrichnent. Count Three alleges a state |aw

cause of action for noney had and received.

' Plaintiff filed a nenprandumin opposition to defendants’ notion on
Cct ober 25, 2002. While a party nay appropriately attenpt to distinguish or
narrow contravening |l egal authority, references by counsel in plaintiff’'s
menorandumto an Opinion of the United States Court of Appeals for the Fourth
Circuit, Boulware v. Crossland Myxtgage Corp., 291 F.3d 261 (4th Cr. 2002),
as “shoddy”, “disingenuous”, and “ridiculous” is both disrespectful and
unprofessional. See Plaintiff’'s Menorandumin Opposition to Defendants’
Motion to Disniss, page 22.

Def endants filed a reply brief on Novermber 12, 2002 and a

suppl enental brief on Decenber 31, 2002.
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Def endants’ notion to dismss raises the issue of how
12 U.S.C. 8§ 2607, also known as Section 8(b) of RESPA, should be
interpreted.? For the purposes of this notion defendants concede
that all of the factual avernents in plaintiff’s Conplaint are
true.

In the Conplaint, plaintiff asserts that Section 8(b)
should be interpreted to permt a cause of action for danages
when a nortgage service provider charges and retains an unearned
fee. Plaintiff adopts the interpretation of the Secretary of
Housi ng and Urban Devel opment (“Secretary”).® The United States
Courts of Appeals for the Fourth, Seventh, and Eighth Crcuits
have rejected plaintiff’s position and held that Section 8(b)
unanbi guously does not permt such an interpretation. W are not
aware of any decision of the United States Court of Appeals for
the Third Grcuit which addresses this issue.

As di scussed bel ow, we agree with the Fourth, Seventh,
and Eighth GCrcuit Courts of Appeals and find Section 8(b)
unanbi guous. We conclude that the intent of Congress is clear

fromthe text of the statute and statenents from Congressi ona

2 The terms “Section 8(b)” and “12 U.S.C. § 2607(b)” refer to the sane
statutory passage. They are used interchangeably throughout this Opinion.
For ease of reference, we use “Section 8(b)” in the text and “12 U. S.C.

§ 2607(b)” in citation fornat.

3 See 24 C.F.R § 3500.14(c) and the Real Estate Settlement Procedures
Act Statement of Policy 2001-1: Carification of Statement of Policy 1999-1
Regardi ng Lender Payments to Mortgage Brokers, and Gui dance Concerni ng
Unear ned Fees under Section 8(b), 66 Fed.Reg. 53052, 53058, 53059 (Cctober 18,
2001).

- 3-



reports. W further conclude that the statute neither supports
plaintiff’s interpretation, nor permts the Secretary’s

interpretation.

Facts

Based upon the avernents in plaintiff’s Conplaint,
whi ch for purposes of this notion to dism ss we nust accept as
true, the pertinent facts are as foll ows:

Plaintiff owms a hone, and resides in Provo, Ut ah.
Plaintiff solicited and obtained a nortgage for that home from
one of the three defendants. (Wile plaintiff does not clarify
whi ch of the three defendants was the nortgagee, he clains that
all three defendants should be held |iable because all three
entities constitute a “single entity.”)

Def endants charged and collected fees fromplaintiff
for settlenment services in connection with the financing of
plaintiff’s home in January 2002. Defendants required plaintiff
to pay these fees for settlenent services including fees for tax
service, flood certification, and underwiting as a condition of
obt ai ni ng a hone nortgage | oan.

The work in connection with the tax services and fl ood
certification was perforned by third parties. Defendants charged
plaintiff what the third party charged defendants for the

servi ces plus a markup, although defendants did not thenselves



performany services in those regards. Defendants retained the
mar kup as profit.

In terns of the underwiting fees, the fair nmarket
val ue of the underwiting service is $20.00. Plaintiff arrives
at this cal cul ati on because the Fanni e Mae Foundation (“Fannie
Mae”) and the Freddi e Mac Foundation (“Freddie Mac”), both quasi -
federal agencies charged with reducing the costs of hone
nort gages, offer underwiting software to corporations |ike
def endants. The underwiting software greatly reduces both the
time and expense of underwiting.

Fanni e Mae and Freddi e Mac charge $20.00 for use of the
software. According to plaintiff, whether defendants use the
Freddie Mac or the Fannie Mae software or use their own software,
the charge for underwiting should only be $20.00. Defendants
charged a markup on these services and retai ned the markup as

profit.

Sunmmary of Deci sion

In this case defendant nortgage brokers collected fees
fromplaintiff for real estate settlenent services in connection
with obtaining a nortgage for plaintiff’s honme. The work in
connection with sone of those services was perforned by third
parties. Defendants charged plaintiff what the third parties

charged defendants for the services, plus a markup, although



def endants did not performany services in those regards.
Defendants retained the entire markup as profit and did not split
or share the profits wth anyone.

Plaintiff contends that defendants’ conduct viol ated
Section 8(b) of RESPA. Plaintiff seeks noney damages for the
all eged violation on behalf of hinself and all others simlarly
si tuat ed.

Section 8(b) of RESPA provides that “[n]o person shal
give and no person shall accept any portion, split, or percentage
of any charge...for...a real estate settlenent service...other
than for services actually perforned.”

Based upon the text of Section 8(b), the | anguage of
t he “Congressional findings and purpose” section of the statute
(12 U.S.C. §8 2601(a)), and fromthe Congressional reports,
debates and record, we find that both the intent of Congress and
the text of the statute are clear. Accordingly, we conclude that
the statute does not permt a cause of action for damages when a
nort gage service provider charges and retains an unearned fee,
absent a kickback, referral fee or rebate (except in return for
services actually perfornmed), unless the unearned fee is split
bet ween two parti es.

Because plaintiff in this case does not plead that
defendants split the overcharged fees with a third party, such a

deficiency is fatal to plaintiff’s Conplaint. Therefore, we



grant defendants’ notion to dismss and dismss plaintiff’s
Conpl ai nt .

We reject the contrary position of the Secretary of
Housi ng and Urban Devel opnent (“HUD’), relied upon by plaintiff.
The Secretary concluded that a single service provider may be
i abl e under Section 8(b) when the provider charges a fee that
exceeds the reasonabl e val ue of goods, facilities, or services
provi ded. Under our interpretation, conpensating a third party
for services actually performed, without giving the third party a
portion, split, or percentage of the overcharge, does not violate
the statute.

Mor eover, under our interpretation, violation of the
statute requires nore than a division of a charge between two
people. Rather the statute prohibits a division of an unearned
charge between two people. In our view Section 8(b)
unanbi guously proscribes the splitting of overcharges. To
constitute a violation, a service provider nust have illegally
shared unearned fees with a third party.

We find that Congress considered and explicitly
rejected a systemof price controls for fees. Rather, Congress
concluded that the price of real estate should be set in the
mar ket. We conclude that Congress intended to regulate the
underlyi ng conduct of the settlenent business rather than fixing

the price structure of the market.



Congress did not construct an el aborate regul atory
structure of price controls over the nortgage industry. Instead,
Congress sought the elimnation of kickbacks or referral fees
that tend to increase unnecessarily the costs of certain
settlement services. |In short, Congress decided to address areas
of m sconduct rather than to inpose itself on the whol e nmarket.

Followng is a nore detail ed di scussion of our

concl usi ons and anal ysi s.

Standard for Mdtion to Disniss

When considering a notion to dismss, the court nust
accept as true all factual allegations in the Conplaint and
construe all reasonable inferences to be drawn therefromin the

light nost favorable to the plaintiff. Jurinmex Kommerz Transit

GMB.H v. Case Corp., Cv. No. 02-1916,

2003 U. S. App. LEXIS 7690, *4-5, 2003 W 1919361

(3d Cir. April 23, 2003)(citing Lorenz v. CSX Corp., 1 F.3d 1406,

1411 (3d Cr. 1993)). “A Rule 12(b)(6) notion should be granted
‘“if it appears to a certainty that no relief could be granted

under any set of facts which could be proved.’” Mrse v. Lower

Merion School District, 132 F.3d 902, 906 (3d Gr. 1997) (citing

D.P. Enter. Inc. v. Bucks County Community College, 725 F.2d 943,

944 (3d GCr. 1984)). *“But a court need not credit a conplaint’s

‘“bal d assertions’ or ‘legal conclusions’ when deciding a notion



to dismss.” Mrse, 132 F.3d at 906. (G tations omtted.)
When weighing a notion to dism ss, the court may
consi der the Conplaint, attachnments to the Conplaint and “public

records deened to be undisputedly authentic.” Geer v. Smth,

59 Fed. Appx. 491, 492 n.1 (3d Cr. 2003). Both parties have
subm tted numerous docunents from various court proceedi ngs
i nvol ving the issues presented here and docunents fromthe
Departnent of Housi ng and Urban Devel opnent (“HUD’). Because
t hese docunents are public records, they are considered to be

undi sputedly authentic. See Gty of Pittsburgh v. West Penn

Power Co., 147 F.3d 256, 259 (3d Cr. 1998). Accordingly, we
w Il not convert the notion to dismss to a notion for summary
j udgnent pursuant to Rule 12(c) of the Federal Rules of Cvil

Pr ocedure.

Juri sdiction

Plaintiff relies on the RESPA claimto establish
federal question jurisdiction. See 12 U S.C. § 2614,
28 U.S.C. 8§ 1331. Defendants assert that if the RESPA claimis
di sm ssed, then we |ack federal question jurisdiction concerning
the other two state | aw counts. Moreover, defendants argue that
there is no basis for diversity jurisdiction under 28 U S.C

8 1332 because the anobunt in controversy does not exceed $75, 000.



Plaintiff neither refutes defendants’ contention, nor
asserts that diversity jurisdiction would be proper should the
RESPA claimfail. Therefore, both federal jurisdiction and the

di sposition of this action rest on how we interpret Section 8(b).

Di scussi on
To determine if Section 8(b) permts plaintiff’s

interpretation, we begin with the text of the statute. Section
8(b) provides:

Splitting charges [-] No person shall give and no

person shall accept any portion, split, or

per cent age of any charge nmade or received for the

rendering of a real estate settlenent service in

connection with a transaction involving a

federally related nortgage | oan other than for

services actually perforned.
12 U.S.C. §8 2607(b). The parties differ as to whether Section
8(b) proscribes the acceptance of any unearned fee (plaintiff’s
interpretation) or whether it requires that an unearned fee be
split before liability is incurred (defendants’ interpretation).

Def endants argue that the statute is unanbi guous. They

contend that a plain reading of the statute requires that in
order for there to be a statutory violation, two parties nust
split an unearned fee. Defendants assert that to read Section
8(b) as plaintiff suggests underm nes the | anguage of the statute

and the intent of Congress.

Plaintiff counters that the statute may have nunerous
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interpretations. Plaintiff notes in both the Conplaint and
response that the Secretary, who is given authority to interpret
the statute,* has interpreted the statute to inpose liability
when a nortgage service provider retains an unearned fee.
Plaintiff adopts the Secretary’s interpretation. Plaintiff
asserts that because the statute is anbi guous and the Secretary
has resolved the anbiguity with his own interpretation, the
Secretary’s interpretation is entitled to deference under Chevron

V. Natural Resources Defense Council, Inc., 467 U S. 837,

104 S. . 2778, 81 L.Ed.2d 694 (1984).

For the reasons expressed bel ow, we adopt defendants’
i nterpretation.

The Secretary’s interpretation of Section 8(b) is ripe
for review because plaintiff has adopted the Secretary’ s position
as his own.®> When considering an adm ni stering agency’s
interpretation of a statute we nust enploy a two-part test.
“First, always, is the question whether Congress has directly
spoken to the precise question at issue. |f the intent of
Congress is clear, that is the end of the matter” and effect nust

be given to the intent of Congress. Chevron,

4 “The Secretary is authorized to prescribe such rules and regul ati ons,
to nmake such interpretations, and to grant such reasonabl e exenptions for
cl asses of transactions, as nay be necessary to achi eve the purposes of this
Act.” 12 U.S.C. § 2617(a).

> “The judiciary is the final authority on issues of statutory

construction.” Chevron, 467 U S. at 843 n.9, 104 S.C. at 2782,
81 L. Ed.2d at 703.
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467 U.S. at 842-843, 104 S.Ct. at 2781, 81 L.Ed.2d at 702-703.
“If...the court determ nes Congress has not directly addressed
the precise question at issue...the question for the court is
whet her the agency’s [interpretation] is based on a permssible
construction of the statute.” Chevron, 467 U.S. at 843,
104 S.Ct. at 2781-2782, 81 L.Ed.2d at 703.
In review ng an agency’s interpretation at this second
stage we need only determne if the interpretation “represents a
reasonabl e accommodati on of conflicting policies that were
commtted to the agency’ s care by the statute...unless it appears
fromthe statute or its legislative history that the
accommodation is not one that Congress would have sanctioned.”
Chevron, 467 U.S. at 845, 104 S.C. at 2783, 81 L.Ed.2d at 704.
When consi dering “whet her Congress has directly spoken
to the precise question at issue,” Chevron, 467 U S. at 842,
104 S.Ct. at 2781, 81 L.Ed.2d at 702-703, we are not bound by the

linguistics of the statute. Barnhart v. WAlton, 535 U S. 212,

218, 122 S. . 1265, 1269-1270, 152 L.Ed.2d 330, 338-339 (2002).
Rat her we nmust probe “the statute’s basic objectives.” Walton,
535 U.S. at 219, 122 S.C. at 1270, 152 L.Ed.2d at 339. W may
consi der how | ong the agency has interpreted the statute in the

manner in question and whet her Congress has anended or reenacted
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the provision without harmto the agency’s interpretation.?®
Walton, 535 U. S. at 219-220, 122 S.C. at 1270, 152 L. Ed.2d
at 339-340. We nmay al so consider the conplexity of the statutory
and regul atory framework when determ ning the | evel of deference
to accord an agency’s interpretation. See Walton, 535 U. S

at 222, 122 S.Ct. at 1272, 152 L.Ed.2d at 341; Skidnore v. Swft

& Co., 323 U S. 134, 140, 65 S.C. 161, 164, 89 L.Ed. 124, 129
(1944) .

Congress announced its rationale for RESPA in the
“Congressional findings and purpose”:

The Congress finds that significant reforns in the
real estate settlenent process are needed to

i nsure that consuners throughout the Nation are
provided with greater and nore tinmely informtion
on the nature and costs of the settlenent process
and are protected from unnecessarily high

settl ement charges caused by certain abusive
practices that have devel oped in sonme areas of the
country.

12 U.S.C. § 2601(a).
Congress went on to identify specific areas which the
statute was to address:
It is the purpose of this chapter to effect

certain changes in the settlenent process for
residential real estate that will result-—

6 The Suprene Court marginalized the first factor concerning |ongevity
of regulations in the same Opinion by recognizing that the Court had
previously rejected argunments agai nst according an interpretation deference
because of the recent enactment of an interpretation, interpretations enacted
in expectation of litigation, and interpretations that have not conpleted the
noti ce-and- conment process. Malton, 535 U. S. at 221-222,

122 S. Ct. at 1271-1272, 152 L.Ed.2d at 341.
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(1) in nore effective advance di sclosure to
home buyers and sellers of settlenment costs;

(2) in the elimnation of kickbacks or
referral fees that tend to increase
unnecessarily the costs of certain settlenent
servi ces;
(3) in a reduction in the anmounts hone buyers
are required to place in escrow accounts
established to insure the paynent of real
estate taxes and insurance; and
(4) in significant reform and noderni zation
of local recordkeeping of land title
i nformati on.
12 U.S.C. §8 2601(b). Congress did not address retention of
mar kups or unearned fees absent a kickback or referral fee
arrangenent in its statement of the purpose of the act.
Plaintiff seeks to interpret Section 8(b) to establish
a price-control systemthat prevents nortgage service providers
from chargi ng beyond cost for their services. To the extent that
the intent of Congress can be discerned from Congressional
reports, debates, and statenent, Congress did not intend
plaintiff’s construction.
“Congress considered and explicitly rejected a system

of price control for fees; it concluded that the price of real

estate services should be set in the nmarket.” Mercado v. Cal unet

Federal Savings & Loan Association, 763 F.2d 269, 271 (7th Cr.

1985) (citing 1974 U.S.C.C. A N7 6549-6550). As noted in the

" United States Code Congressional & Adninistrative News.
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Senate Report to the Commttee on Banking, Housing, and Urban
Affairs “[i]n a nunber of areas of the country, conpetitive
forces in the conveyancing industry have |lead to the paynent of
referral fees, kickbacks, rebates and unearned conm ssions as

i nducenents to those persons who are in a position to refer

settl enent business.” Haug v. Bank of Anerica, 317 F.3d 832, 838

n.6 (8th Gr. 2003). (quoting 1974 U.S.C.C A N 6551).
As a result, Section 8(b)

“I's intended to prohibit all kickback and referral
fee arrangenents whereby any paynent is nmade or
‘“thing of value’ furnished for the referral of

real estate settlenent business. The section also
prohi bits a person that renders a settl enent
service fromgiving or rebating any portion of the
charge to any other person except in return for
services actually perfornmed.”

Mercado v. Calunet Federal Savings & Loan Associ ation,

763 F.2d 269, 270-271 (7th Cr. 1985)(quoting S. Rep. 93-866,
93d Cong., 2d Sess. (1974), reprinted at 1974 U S.C.C A N 6551).
Accordi ngly, we conclude, as did the Seventh Crcuit in Mercado,
t hat Congress intended to regul ate the underlying conduct of the
settl enent business rather than fixing the price structure of the
mar ket .

Nevert hel ess, the Secretary enacted 24 C. F. R

§ 3500.14(c) to inplement Section 8(b).® The Secretary defined

No split of charges except for actual services performed. No
person shall give and no person shall accept any portion, split,
or percentage of any charge nmade or received for the rendering of
a settlement service in connection with a transaction involving a
(Footnote 8 conti nued)
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the contours of HUD s interpretation in the Real Estate
Settl enment Procedures Act Statenent of Policy 2001-1:
Clarification of Statenment of Policy 1999-1 Regardi ng Lender
Paynents to Mortgage Brokers, and Gui dance Concerni ng Unear ned
Fees under Section 8(b) (“RESPA Statenent of Policy 2001-1"), 66
Fed. Reg. 53052 (Cctober 18, 2001).

In the statenent, the Secretary found legally
di sti ngui shabl e the situations:

(1) where one settlenent service provider receives
an unearned fee from anot her provider;

(2) where one settlenent service provider charges
the consuner for third-party services and retains
an unearned fee fromthe paynent received; or
(3) where one settlenent service provider accepts
a portion of a charge (including 100% of the
charge) for other than services actually
per f or med.
RESPA St atenent of Policy 2001-1, 66 Fed. Reg. 53052, 53058.
The Secretary specifically addressed argunents |ike
that rai sed by defendants and adopted by the Fourth, Seventh, and
Eighth Grcuit Courts of Appeals. The Secretary found the

interpretation “that a single settlenent service provider can

(Footnote 8 conti nued:)
federally related nortgage | oan other than for services actually
performed. A charge by a person for which no or nom nal services
are performed or for which duplicative fees are charged is an
unearned fee and violates this section. The source of the paynent
does not determ ne whether or not a service is conpensable. Nor
may the prohibitions of the Part be avoided by creating an
arrangenent wherein the purchaser of services splits the fee.

24 C.F.R § 3500.14(c).
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charge unearned or excessive fees so long as the fees are not
shared with another...[to be] an unnecessarily restrictive
interpretation of a statute designed to reduce unnecessary costs
to consuners.” RESPA Statenent of Policy 2001-1, 66 Fed. Reg. at
53058. Furthernore, the Secretary “interpret[ed] Section 8(b) to
mean that two persons are not required for the provision to be
viol ated.” RESPA Statenent of Policy 2001-1, 66 Fed. Reg.

at 53058.

To fortify the Secretary’ s position, the Secretary
further stated that “HUD does not regard the provision as
restricting only fee splitting anong settlenent service
providers.”® In so doing, HUD opened the door on crimnal and
civil enforcenent actions agai nst nortgagors.

The Secretary added that “[a] settlenent service
provider may not |evy an additional charge upon a borrower for
anot her settlenent service provider’s services w thout providing
additional services[!°] that are bona fide and justify the

i ncreased charge.” As such, the Secretary found that “[a] single

% The Secretary did state that “HUD i s, of course, unlikely to direct
any enforcenment actions agai nst consuners for the paynent of unearned fees,
because a consuner’s intent is to nake paynent for services, not an unearned
fee.” RESPA Statenent of Policy 2001-1, 66 Fed. Reg. at 53059. But the
Secretary, a priori, nmust believe that it is within the ken of belief that
Congress |l eft open to the agency an interpretation that would nake a
consuner’s paynent of an unearned fee to a settlenment service provider a
crimnal offense. Such a belief is explicitly rejected in Boulware v.

Crossl and Mortgage Corp., 291 F.3d 261, 265 (4th Cir. 2002). W reject the

Secretary’s interpretation.

10 These services nust be “actual necessary and distinct.” RESPA
Statement of Policy 2001-1, 66 Fed. Reg. at 53059.
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service provider...may be |iable under Section 8(b) when it
charges a fee that exceeds the reasonabl e val ue of goods,
facilities, or services provided. RESPA Statenent of Policy
2001-1, 66 Fed. Reg. at 53059.

Bef ore determ ni ng whether the Secretary’s
interpretation is entitled to deference, we nust deci de whet her
Section 8(b) is anbiguous. To neke this determ nation we exan ne
both the text of the statute and the clear statenents of
Congressional intent. Chevron, 467 U S. at 842-843,

104 S.Ct. at 2781, 81 L.Ed.2d at 702-703.

Understanding that the statute is directed at nortgage
service providers and that the jurisdictional conponent is
satisfied, we may boil the statute down to the follow ng: “No
person shall give and no person shall accept any portion, split,
or percentage of any charge...other than for services actually
performed.” 12 U . S.C. 8§ 2607(b). Wuen so reduced, the statute
clearly requires nore than a division of a charge between two
peopl e, but rather a division of an unearned charge between two
peopl e before liability nmay be inposed.

This conclusion is bolstered by decisions of the
Fourth, Seventh, and Eighth Grcuit Courts of Appeals. Wen
confronted with this issue, the Fourth Crcuit concluded that
“[c]onpensating a third party for services actually perforned,

W thout giving the third party a ‘portion, split, or percentage’
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of the overcharge, does not violate 8 8(b).” Boulware,
291 F.3d at 265.

The Seventh Circuit addressed the issue next. It
determ ned that “[t]here [was] not enough play in the statutory
joints to allow HUD to inpose its own ‘interpretation’ under the

aegis of Chevron.” Krzalic v. Republic Title Co., 314 F.3d 875,

881 (7th Gr. 2002). As aresult, the Seventh Crcuit rejected
the Secretary’s interpretation of Section 8(b).

Finally, the Eighth Crcuit rejected the Secretary’s
interpretation and held that Section 8(b) unanbi guously
proscribed the splitting of overcharges. Haug, 317 F.3d 832. It
found that “[t]his reading of the statute is consistent with the
deci sions of both the Fourth and Seventh Crcuits, which have
held that the plain | anguage of Section 8(b) requires plaintiffs
to plead facts showing that the defendant illegally shared
[unearned] fees with a third party.” 317 F.3d at 836.

In the instant case, plaintiff fails to plead that
def endants split the overcharged fees with a third party. Such a
deficiency is fatal to plaintiff’s Conplaint.

The only case that arguably | ends support to

plaintiff’s interpretation is United States v. Gannon,

684 F.2d 433, 438-439 (7th Gr. 1981). In this crimnal case,
the Seventh G rcuit found that a county clerk violated Section

8(b) when he charged an extra “gratuity” fee for doing his job.
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The Gannon Court found that the clerk violated Section
8(b) because he wore two hats. The Court determ ned that Gannon
split unearned fees between hinself in his official capacity as a
clerk and hinself in his individual capacity. 684 F.2d at 438.
But there is no simlar allegation presented to the undersigned.
Plaintiff’s Conplaint avers that GVAC wore only one hat, the
keeper of unearned incone.
Qur finding that Section 8(b) requires a split of
unearned fees is further supported by conparing the result of
plaintiff’s interpretation with Congress’ statenent of intention.
As the Boulware Court stated:
Boulware is in effect asking us to subject al
settlement services, including, inter alia, title
searches, title examnations, title insurance,
attorneys’ services, property surveys, credit
reports, pest inspections, real estate agents’ and
brokers’ services, and | oan processing, to broad
price regulation. |In fact, under her
interpretation of the statute, HUD or the federal
courts could determ ne what settlenent service
fees are reasonable in the first instance, w thout
an allegation that the fees were even narked
up.... Further, Boulware would provide both a
private right of action and potential crimnal
penalties to enforce the price controls she
envi sions § 8(b) creating.

291 F. 3d 267.

But Congress did not construct an el aborate regul atory
structure of price controls over the nortgage industry. Rather,
Congress sought the “elimnation of kickbacks or referral fees

that tend to increase unnecessarily the costs of certain
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settlenent services.” 12 U.S.C. § 2601(hb).

Congress deci ded to address areas of m sconduct rather
than inpose itself on the whole nmarket. If we were to hold
differently, we would exponentially expand RESPA beyond what our
coordi nate branches of governnent designed. Such an expansion is
not permtted by the text of the statute or by the indicators of
Congressional intent.

Fi nding no anbiguity in Section 8(b), we need not
proceed to step two of the Chevron anal ysis and determ ne whet her

the Secretary’s interpretation is entitled to deference.

Concl usi on

For the foregoing reasons, we find that plaintiff has
failed to state a cause of action upon which relief may be
granted. Section 8(b) of RESPA does not provide redress for
plaintiff’s averred facts. Accordingly, we grant defendants’
nmotion and dism ss the Conplaint. Furthernore, because there is
no basis for subject matter jurisdiction, we elect not to
exerci se supplenental jurisdiction over plaintiff’'s state | aw

cl ai ms.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI S SANTI AGO,
ON BEHALF OF HI MSELF AND ALL

OTHERS SI M LARLY SI TUATED, Gvil Action

No. 02- CV-04048
Plaintiff
V.
GVAC MORTGAGE GROUP, | NC.,

GVAC RESI DENTI AL HOLDI NG
CORP., and

GVAC MORTGAGE CORPORATI ON

Def endant s

N N N N N N N N N N N N N N N N N

ORDER

Now, this 30'" day of Septenber, 2003, upon
consideration of the Mtion of Defendants GVAC Mirtgage G oup,
Inc., GVAC Residential Holding Corp., and GVAC Mortgage Corp. to
Dismss Plaintiff’s Conplaint, which notion was filed Septenber
6, 2002; upon consideration of Plaintiff’s Menorandumin
Qpposition to Defendants’ Mtion to Dismss, which nenorandum was
filed October 25, 2002; upon consideration of the Reply Brief in
Furt her Support of the Mdtion of Defendants GVAC Mrtgage G oup,
Inc., GVAC Residential Holding Corp., and GVAC Mortgage Corp. to
Dismss Plaintiff’s Conplaint, which reply brief was filed
Novenmber 12, 2002; upon consideration of the Supplenental Brief
in Further Support of the Mdtion of Defendants GVAC Mrt gage

G oup, Inc., GVAC Residential Holding Corp., and GVAC Mort gage



Corp. to Dismss Plaintiff’s Conplaint, which supplenental brief
was filed Decenber 31, 2002; upon consideration of the Conpl aint
filed June 24, 2002; and for the reasons expressed in the
acconpanyi ng Qpi ni on,

IT 1S ORDERED that defendants’ notion is granted.

IT 1S FURTHER ORDERED that plaintiff’'s Conplaint is

di sm ssed.

BY THE COURT:

James Knol | Gardner
United States District Judge
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